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Court of Appeals of the District of Columbia. 


No. 3181. 

Channing M. Edwards, Appellant, 

vs. 

Howe Totten. 


a Supreme Court of the District of Columbia. 

No. 60947. At Law. 

Howe Totten, Plaintiff, 
vs. 

Channing M. Edwards, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, that in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 Filed December 29, 1917. 

In the Supreme Court of the District of Columbia. 

Complaint for Possession of Real Estate. 

Filed Novembeil3, 1917. 

In the Municipal Court of the District of Columbia. 

No. 153318. 

No. 60947. 

Howe Totten, Plaintiff, 
vs. 

C. M. Edwards, Defendant. 

. • 

Your complainant, Howe Totten, being first duly sworn accord¬ 
ing to law, states that he is entitled to the possession of premises No. 
1—3181a 





o 


CHAN NINO M. EDWARDS V9. HOWE TOTTEN. 

™M a ^f nU ^ kn0Wn 83 tbe Mar >’ land House, and the 
grounds and stable, being a part thereof, located in the City of 

dete^ g f >n ’ ^ nct °f and . that the 881710 13 unlawfully 

_etanied from him and held without right by the defendant C M 

Edwards, to whom the complainant had heretofore rented the said 

premises as a monthly tenant, and whose tenancy and estate has been 

determined by default in the payment of rent, as provided in the 

k^X U „ n ofe «o qui, 5 *“ d tenancy W8S established > and the 

-um n o d f 7lut n Z\ alS ° hC is enti,led t0 j ud ^ ent the 

2- i ** * j balance due for rent in arrears, as showm in the 

hereof 1 ^ ° f demand hereto anncxpd and hereby made a part 

• C ?l npl 1 ai ? an , t ,herefore Prays that a summons be issued command¬ 
ing the defendant to appear and show cause why judgment should 

not be given against him for the restitution of the possession 

‘ .Id^Tthb’suTt for ,he sum of $174 - 60 ’ rent in 

HOWE TOTTEN. 

^Subscribed and sworn to before me this 23rd day of November, 

f3EAI -l C. M. FOREST, 

f>0o Pd. Asst. Clerk. NohU * PMk ‘ D ' C - 


Particulars of Demand. 


Filed December 29, 1917. 


Balance due on rent for December 1916 

Rent from January 1, 1917, to November 30,’ 1917 
elusive, 11 months at $100 ’ 


in- 


$24.60 
1,100.00 


Credit : 

$450 note, paid as follows: 
Cash Curtails, four $25. pavments.. 

Hauling .‘ 

Balance by check. 


$1,124.60 


$ 100 . 
89.10 
260.90 


Cash paid Mr. Howe Totten 


Balance due 


$450. 

500. 

■- 950. 


. $174.60 

LEON PRETZFELDER, 

Attorney for Plaintiff. 











CHANNING M. EDWARDS VS. HOWE TOTTEN. 
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Motion to Abate for Misnomer. 

Filed December 29, 1917. 

*♦♦♦♦** 

4 

Now comes Charming M. Edwards and moves to quash the dec¬ 
laration or complaint filed herein, because he says the thirty days’ 
notice exhibited herein and this proceeding based thereon are both 
instituted against C. M. Edwards; and he says that he has 
3 always hitherto been called and known by the name of Chan- 
ning M. Edwards and not bv the name of C. M. Edwards. 

1 CHANNING M. EDWARDS. 

(Filed in Municipal Court Dec. 13, 1917.) 


Tender. 

Filed December 29, 1917. 

******* 

Now comes the defendant, on the day and the hour set for the 
hearing of the above-entitled cause, and in open court before trial, 
tenders to the defendant the sum of $174.60 rent claimed to be due 
Plaintiff and upon which this suit is based, and $3.10 costs. 

OSCAR NAUCK, 

Att’y for Deft. 

(Filed in Municipal Court, December 13, 1917.) 

Memoranda. 

December 13, 1917.—Judgment after trial for Plaintiff for pos¬ 
session of within described premises with cost. 

EDW. B. KIMBALL, 

Judge. 

December 29, 1917.—Appeal Bond from Municipal Court, filed. 


4 Motion for Judgment, Affidavit in Support. 

Filed January 7, 1918. 

******* 

District of Columbia, ss : 

Personally appeared Howe Totten, who, first being duly sworn 
according to law, deposes and says: that he is the appellee in the 
above entitled cause, in which Channing M. Edwards is the appel- 




4 CHANNING M. EDWARDS VS. HOWE TOTTEN. 

of “C M Edward*”- that i * a PP el,a nt in the style and name 
appellant h “ ^ sinCe ex P ired - *"d said 

«*appellant bSjJ aTd^enSef ^ 

r P r Z 1 r ; i^«sg^ ^ 

S oiTh/da^tZ'S «f ^ 

defense to the proceeding f>xo»nt rr attorne y, but interposed no 
overruled, Pj«, which were 

l>elieves and aver* the fact to ho ihat or the a PP«nee; that affiant 

to these proceeding burL prL.Sf^ P ^ ‘ aiU '“? P° '? Ral defe ^ 

pose of remaining iis an occunmit nf ^ n 18 , a PP ea i for the sole pur- 

and injury and damage of appellee thatT 1° th ® Wrong 

rartv has applied to am*> 11 ™ !. i ’ .*, a reliable and responsible 

' a rental nf fir. 1 V . ' • lease sald prem ses, offering to nav 

* f«T“iM'r'5 "T ot lhe i»m 4 wi 

entering into this contract nri r) la f |Pr^'. a PP e ^ ee from 
so altogether if he be Hermit Ip, 1 t . ** " 1 lln 1 ' i( “ r him from doing 
only for dilatory purposes- that nmipUn^''' 1 *' * V 8 a PP ea *’ which is 
intervening damages to the premiss |,, h , at he }}** offered 

rendered it impossible to rJt T ' 1,1 of appellant having 

a[ipellee claims n enening dam o F'TT *° Mid «PP««“*. «nd 
per month from the dale of the S he ^ ° f Fif,v Dollars 
at the rate of $100 (One Hi! a, 'P ealod f rom, and rent 

December 1. 1917, to the date of Ithe'wi D ° llar8) P T mon,h ftwn 
with costs, and appellee asks for judu nonT for la””' 4 ’ toge,her 

for judgment for possession of the prem^ f h amount > and 

HOWE TOTTEN. 

Subscribed and sworn to before me this = 1 ( 1 , A e r 

r seal 1 me this oth day of January, 1918. 

J. HOWARD HIXSON. 

Notary Public, D. C. 

Supreme Court of the District of Columbia. 

o • Monday March 18th iqi« 

Session resumed Dursnnnt a- in ’ iyi ^* 

Justice, presiding. P ‘ adjournment, Hon. William Hitz, 


^fStSrss 19 pl nd n< !w affid / ,vitfi '. ed herein under pr °- 

that judgment for nfaint?^ : 1 f ° r Judsmen ‘> “ » ordered 
considered that the plaim ff do h en t ered ‘ therefore, it is 
session of premises No c lere . ln rec over and have pos- 

Maryland House, and tte grou'nds and s^M kno " n as * he 

S ounas and stable being a part thereof, 
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CHANNINO M. EDWARDS VS. HOWE TOTTEN. 


located in the City of \\ ashington, District of Columbia, and recover 
of the defendant and John A. Moore, his surety, the sum of Three 
undred and Sixty Dollars ($360.00) arrears of rent, together with 
coetsof suit to be taxed by the clerk and have execution thereof. 

*™ m . the Agoing judgment the defendant by his attorneys of 
lecord, in open court, notes an appeal to the Court of Appeals- 
whereupon, the penalty of a bond to operate as a supersedeas is 
hereby fixed in the penalty of Fifteen Hundred Dollars. 


Memorandum. 

March 18, 1918.—Supersedeas Rond approved and filed. 

Assignments of Error. 

Filed April 23, 1918. 

******* 

The Court erred as follows: 

complaint 0ldlng ^ ^ plain,iff was entitled to recover under the 

th ® ,ender made and accepted did not ter- 

Court of its jS“o S n ng '° aDd deprh ' 6 the Municipal 

3. In holding that the payment and acceptance of rent for 

Stoate^he ,2 •' ’.T J J . an " ar >'-’ 1918 > in advance, did not ter- 
minate the plaintiff s right to proceed with the suit 

4. In entering the judgment appealed from. 

OSCAR NAUCK, 

JNO. RIDOUT, 

Attorneys for Defendant. 


Designation of Record. 


* * 
of record on this 

1. The Complaint. 

2. The Particulars of Demand. 

3. The motion to quash. 

4. The tender in Municipal Court. 

5. The Judgment in Municipal Court. 

6. The Appeal Bond in Municipal Court, 

7. The motion for Judgment in this Court. 

8. The Affidavit of Defense. 


Filed April 23, 1918. 

***** 

The Clerk will please include in the transcript 
appeal the following: 
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CHANGING M. EDWARDS VS. HOWE TOTTEN. 


9. The Judgment in this Court. 

10. The Appeal. 

* 11. The Appeal Bond. 

12. The Assignment of Errors. 

13. This Designation. 

OSCAR NAUCK, 

JOHN RIDOUT, 

Attorneys for Defendant. 


8 Mr. Leon Pretzfelder, Att v for Plaintiff: 

Take notice that the above is a true copy of the Designation of 
Record on the Appeal in this case. 

OSCAR NAUCK, 

JOHN RIDOUT, 

A ttorneys for Defendant. 

Ap’l 24, 1918. 

9 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia: ■ 

I, John R. Young, Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 1 to 
8, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 60,947 at Law, wherein Howe 
Totten is Plaintiff and Channing M. Edwards is Defendant, as the 
same remains upon the tiles and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix the 
seal of said Court, at the City of Washington, in said District, this 
29th day of April, 1918. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, 

Clerk. 

Endorsed on cover: District of Columbia Supreme Court. No. 
3181. Channing M. Edwards, appellant, vs. Howe Totten. Court 
of Appeals, District of Columbia. Filedi May 1, 1918. Henry W. 
Hodges, clerk. 
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OCTOBER TERM, 1918. 


No. 3181. 


OIIAXXIXG M. EDWARDS. Appellant. 


rs. 


IIOWE TOTTEX. 


BRIEF FOR APPELLANT. 


Statement of the Case. 

This is an appeal from a judgment of the court below in 
a landlord and tenant case, entered on motion made under 
the provisions of a rule intended to provide for speedy judg¬ 
ments in eases between landlord and tenant. 

The facts are briefly these: 

By an agreement dated August 5, 1914, the appellee leased 
certain premises in the suburbs of Washington to the appel¬ 
lant, by the name of C. M. Edwards. When this lease ex- 


i 






|.iml (lie appellant held over and paid rent, and thu* became 
a tenant at sufferance of the appellee. Prior to suit the ap- 
liellee giivp the appellant a notice to (juit. 

The complaint in the action sets up a monthly tenancy. 
and is also based on alleged default in rent. The record also 
discloses that at the trial the defendant tendered the rent and 
which were accepted. 

thereafter defendant paid rent in advance, io wit. .$100 
0,1 December 1. 1017. and on January 2. 1918. he paid 
$100, being rent in advance for January, 1918. Appellee 
received and retains these checks. 


Assignments of Error. 


I lie court helow erred as follow? 


, .ohling that the plaintiff was entitled to recover under 

• he complaint. 


in holding that the tender made mid accepted did not 
terminate the plaintiff’s right to recover and deprive the 
municipal court of its jurisdiction. 


In holding that the payment and acceptance of rent for 
Oeeember, 1!>17, and January, 1918, in advance did not 
terminate the plaintiff’s right to proceed with the suit 


in entering the judgment appealed from. 





Points and Authorities. 


The appellee contends that— - 

By holding over and paying rent appellant became a 
tenant at sufferance. 

I). C. Code, section —. 

Morse vs. Brainerd, —. 


Such a tendance would not support a complaint alleging 
a monthly tv nancy, a totally different form of holding, and 
therefore a fatal variance. 


According to settled practice in this District, payment of 
rent and costs at any time before judgment entered puts an 
end to the jurisdiction of the court. 

Payment and acceptance of rent for December and Jan¬ 
uary created a new tenancy at sufferance, which superseded 
any previous tenancy, and the present case thereafter be¬ 
came a moot question; for which reason, if for no other, tin* 
judgment below should be reversed. 

Appellant submits that it is most important that this court 
should, in this ease, wherein the question is squarely pre¬ 
sented. settle what is the effect of payment and acceptance 
of rent and costs after suit brought. 

In this connection it is to be borne in mind that the ques¬ 
tions before the court were raised on a motion under rule Iff 


of the court below, which reads thus, so far as the questions 
here involved are concerned. After providing for the filing 
of an affidavit of merit, it provides further as follows: 

“The plaintiff shall be entitled to a judgment 
against the defendant for possession of the property 
described and costs unless the defendant shall, within 
ten days after service of copy of plaintiff’s affidavit, 
file an affidavit of defense denying the right of the 
plaintiff to recover the possession of the property and 
specifically stating in precise and distinct terms the 
grounds of his defense, which must be such as would, 
if true, be sufficient to defeat plaintiff’s recovery.” 



It « apparent that tin, record presents no ease for annliea- 
ton of the provisions of the rule, which is intended. like the 

det: tr’ "7 "rr * in " ,is ^ 

•leienclant manifestly has „„ <l<f (l ,se. 

In tin, cast- it is apparent there were not only controverted 
t, oils O aw. Ian also of fact: and such questions of fact 

Zi.T;" 1 ''"■"t "*-'.-L,,,™, 

T ' \ 7"° |,l,, v u,,d ‘ on.niand a jury trial 

" " ,e " l,ol ° "wnl, it is suhmitted the it d"inent Ih-Iow 
"» s »io„k and should he reverse,! J ^ 


•JOHN KIDOIT 
OSTAll NATCK. 
Attorney* f or ApprlUmt. 
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